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Judge Fletcher had a great dislike for show and parade. By 
his will he directed that his funeral should be private, at his 
own house. And he enjoined frequently upon his legal friends 
to prevent the bar from meeting after his death to pass resolu- 
tions in his praise. Perhaps in these particulars his feeling 
was almost morbid. But it was evident he intended as far as 
possible to prevent anything being said or done in his honor 
beyond what he merited. 

Judge Fletcher's success in life was more owing to his indus- 
try, perseverance and high moral character than to his other 
powers, great as they certainly were. His memory is cherished 
by his friends, his clients and those who saw him only in public 
with deep regard, — we might say veneration. A full account 
of his life would present a most instructive lesson to the younger 
members of the profession. 

S. S. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 
JOSIAH CAPEN v. HENRY W. PECKHAM. 

An entire case cannot be carried up by proceedings in error, but only par- 
ticular errors in the rulings of the court. 

Where, however, the question was whether several articles annexed to the 
freehold were a part of the realty or were personal property, and the court 
below in a bill of exceptions stated the facte with regard to each, and its deci- 
sion as to its character, it was held that the decision as to each could be 
reviewed on a writ of error. 

To constitute a fixture, it is necessary that it should appear, from all the cir- 
cumstances, that a permanent annexation of the article to the freehold was 
intended. 

The character of the annexation is of great importance as showing the intent 
with which it was made. 

A windlass used in a slaughter-house, which passed through and turned in 
timbers firmly secured to the building, held to be part of the realty. 

Sundry other articles, used in the same building, not so firmly secured to the 
building, held to be personal property. 

Trespass on the case, for an injury to the plaintiff's rever- 
sionary interest in certain premises occupied as a slaughter- 
house by the defendant, a tenant, in the removal of sundry 
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articles claimed to be fixtures, with a count in trover for the 
same articles as personal property. 

The building had been erected for a slaughter-house by plain- 
tiff, and the poles, wheel and shaft and ropes attached, windlass 
and ropes, four yokes or slides, one set of pulleys and blocks 
with ropes, cross-bar and hooks, and the ring and staple men- 
tioned in the first count of the declaration, had been put in by 
him for purposes of slaughtering, and such building and articles 
were used for the purposes of slaughtering continuously from 
the time of the erection of the building until the articles were 
removed by the defendant. The poles were each about thirty 
feet long, corresponding with the length of said building, and 
about ten inches in diameter, and the ends were laid on opposite 
beams of the building, about fifteen feet above the ground ; each 
of said slides or yokes was in the form of an ox-bow, with a bar 
across the ends, to which was attached a hook, the ends of the 
bow passing through the bar and being fastened by keys or 
pins ; these bows or slides were hung inverted on one or the 
other of said poles, and were used for hanging the carcasses of 
slaughtered animals ; the wheel was about eight feet in diame- 
ter, and the shaft of it about fourteen feet long, corresponding 
to the width of the building ; the end of the shaft rested on the 
opposite plates of the building, which were about twenty feet 
above the ground, a notch being cut in each plate suitable to 
hold the shaft in position, in which notches the ends of the shaft 
were placed and revolved; attached to the shaft were two large 
ropes with a hook in each ; around the wheel and attached to it 
was a rope, which also was attached to the windlass, by means 
of which the wheel and windlass revolved together ; the wind- 
lass was about three feet in length and the ends passed through 
holes in two upright pieces of timber, which were firmly nailed 
to the building at the top and bottom. 

The house had passed by sundry mesne conveyances from 
plaintiff to defendant and back again to plaintiff, leaving a lease- 
hold estate in defendant. 

The defendant claimed, that, notwithstanding the facts above 
set forth, all said articles were personal property, and belonged 
to him, and the court below sustained the claim. 
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The error assigned was in deciding upon the facts above set 
forth, that said articles were personal property, and belonged 
to the defendant. 

Barbour, for the plaintiff. 

C. E. Perkins, for the defendant. 

Park, J. — We do not intend to relax the rule established by 
repeated decisions during the last seventy years, that the whole 
case tried in the court below cannot be brought up for review 
in this court, but only the particular matter complained of in 
the admission or rejection of evidence, or the rulings of the court 
upon questions of law arising in the case : McDonald v. Fisher, 
Kirby, 339 ; Wadsworth v. Sandford, Id., 456 ; Watson v. Wat- 
son, 10 Conn., 75 ; Picket v. Allen, Id., 156 ; Lyme v. East Sad- 
dam, 14 Id., 394 ; Sharp v. Curtiss, 15 Id., 526 ; Shelton v. 
Headley, Id., 535; Wool) v. Chalker, 31 Id., 121. 

The counsel for the defendant claims that this case comes 
under this rule, but we do not so regard it. The question 
involved in it is, whether certain instruments put up in a 
slaughter-house, adapted to the business of slaughtering 
animals, are personal property or real estate. The question 
applies to each article separately, and whether it is of the one 
class or the other depends upon the facts applicable to it. One 
article may be personal property and another real estate ; hence 
the court was called upon to decide in reference to each article 
by itself. Suppose the plaintiff had specially requested the 
court to rule, as matter of law, that the facts in relation to the 
windlass, as detailed in the finding, showed it to be real estate, 
and the court had refused so to rule ; it is clear that in a pro- 
per proceeding, stating the fact, the ruling of the court could 
be reviewed without doing violence to the rule. 

Now, substantially this was the case here. The plaintiff 
insisted, as matter of law, that the facts detailed in the motion 
showed each article to be real estate. The court ruled that 
each article was personal property. The claim and the ruling 
applied to each article separately ; and if in the case supposed 
the ruling could be reviewed so it can be here. 

The plaintiff insists that the ruling of the court was wrong 
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in any view of the case ; that if the articles were personal pro- 
perty they were never sold by him, and consequently there 
should have been a recovery on the second count of the decla- 
ration, and if they were a part of the realty then there should 
have been a recovery on the first count, as the defendant con- 
cedes. But there is nothing in the case that goes to show that 
these articles were not sold by the plaintiff in connection with 
the real estate, if they were personal property. They may 
have been regarded by both parties to the sale as appurtenant 
to the realty ; and if they were included in the contract and 
delivered with the deed, the title to them passed to the vendee, 
as much as it would if they were in fact a part of the realty or 
sold in a separate contract. Whether they were sold by the 
plaintiff or not, was a question of fact for the court to determine, 
and it is not the subject of review by this court. 

Were these articles a part of the realty ? This is the only 
question that we can consider. 

The books are full of decided cases upon the subject of fix- 
tures, from the year books down to the present time; and, 
strange to say, after all the ability that has been displayed 
upon this subject, no rule can be found of universal application 
that clearly defines the line where an article loses its legal 
quality as a chattel and assumes that of real estate. 

Property is divided into two great divisions, things personal 
and things real, and fixtures may be found along the dividing 
line. They are composed of articles that were once chattels, or 
such in their nature, and by physical annexation to real property 
have become accessory to it and parcel of it. Hence in many 
cases questions of great nicety must arise, where it is difficult 
to determine, with any degree of satisfaction, whether a chattel 
has lost its Datural character by annexation to real property or 
not. Many rules may be found in the books to determine these 
questions. One rule prevails where the question arises between 
grantor and grantee, or executor and heir, and another between 
landlord and tenant, and still another between the executor of 
a tenant for life and the remainder-man or reversioner, and in 
such cases the question turns, not upon the character of the 
annexations and considerations connected therewith, but upon 
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the relation of the party making the annexation to the thing 
annexed. And even in eases of landlord and tenant, a distinc- 
tion is made between cases where the article is affixed for the 
purposes of agriculture, and those where the same thing is done 
for purposes of trade or manufacture. 

It is not our purpose to go into any extensive examination of 
the law upon this subject. The great weight of authority is in 
favor of the doctrine that to constitute a fixture it is necessary 
that the article should be annexed to the freehold, as the name 
itself imports ; but there is great diversity of opinion in relation 
to the degree of annexation which is essential for this purpose : 
Walker v. Sherman, 20 Wend., 636 ; Despatch Line of Packets 
v. Bellamy Manuf. Co., 12 N. Hamp., 205 ; Farrar v. Chavffe- 
tele, 5 Denio, 527 ; Farar v. Slackpole, 6 Greenl., 154 ; Ghray 
v. Holdship, 17 Serg. & K., 413 ; Gale v. Ward, 14 Mass., 352 ; 
Murdock v. Gifford, 18 N. York, 28 ; Swift v. Thompson, 9 
Conn., 63 ; Baldwin v. Walker, 21 Id., 168. 

Many cases, both English and American, decide that the 
annexation must be permanently made, so much so that the 
article cannot be removed without injury to the freehold : Taffe 
v. Warniek, 3 Blackf., Ill ; Gale v. Ward, supra ; Heermance 
v. Verney, 6 Johns., 5; Cresson v. Stout, 17 Id., 116; Ray- 
mond v. White, 7 Cowen, 319 ; Farrar v. Chauffetete, supra. 
This, no doubt, is essential in a great majority of cases, but not 
in all. Mill-stones and water-wheels used in milling establish- 
ments are universally conceded to be a part of the realty ; still 
many of them could be removed without the least injury to the 
freehold. The fences that are used to separate the lots of 
farmers are not embedded in the earth,so as to, occasion injury 
to the soil by their removal, and still no one could doubt that 
they are fixtures or appurtenant to the realty. 

Another class of cases holds that the true test of a fixture is 
the adaptation of the article to the uses and purposes to which 
the realty is applied, and- no regard is had to the character of 
the annexation : Voorhis v. Freeman, 2 Watts & Serg., 116 ; 
Pyle v. Pennock, Id., 390; 2 Smith Lead. Cas. (H. & W. ed.), 
216. This rule is too extensive in its application, for it includes 
all the machinery in mechanical and manufacturing establish- 
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ments, when the connection to the freehold is made for the pur- 
pose of keeping them in position for the successful working of 
them, but with no design on the part of the owner to constitute 
them a part of the realty. 

It is exceedingly difficult to lay down any rule of universal 
application upon this subject, but one perhaps that comes nearer 
to it than any other is, that it is essential to constitute a fixture 
that an article should not only be annexed to the freehold, but 
that it should clearly appear from an inspection of the property 
itself, taking into consideration the character of the annexation, 
the nature and the adaptation of the article annexed to the 
uses and purposes to which that part of the building was appro- 
priated at the time the annexation was made, and the relation 
of the party making it to the property in question, that a per- 
manent accession to the freehold was intended to be made by 
the annexation of the article. This rule is in harmony with 
many of the cases : Lawton v. Salmon, 1 H. Black., 259 ; Mur- 
doch v. Gifford, 18 N. York, 28 ; Winslow v. Merchants' Ins. 
Co., 4 Met., 306; Teaff v. Eeioitt, 1 Ohio S. R, 511, 540. 

This rule shows the reason why it is held in many cases that 
it is essential to constitute a fixture that the annexation should 
be so permanently made, that the articles could not be removed 
without injury to the freehold, for it is easy to see that in a 
great majority of cases, the intent of the party to make a per- 
manent accession to the freehold can only be shown by the 
character of the annexation, for there is nothing in the nature 
of the case, except this, that goes to show the intent, and such 
an intent to make the annexation a permanent one must affirma- 
tively appear or the article will be deemed to be personalty. 

This rule explains the reason why this law is said to be 
indulgent to a tenant in cases that arise between him and his 
landlord, and declares that to be a chattel which between gran- 
tor and grantee would be held to be real estate. This arises 
from the fact, that when a tenant erects expensive structures 
for the carrying on of his trade or business, which can be 
removed without destruction to them or material injury to the 
freehold, the relation of the tenant, to the property in question, 
renders it unreasonable to suppose that he intended to make 
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them a part of realty belonging to another, thus making a dona- 
tion of them to the owner of the soil. 

This rule was substantially recognized in the case of Swift v. 
Thompson, 9 Conn., 63. In that case the question was whether 
the machinery adapted to the manufacture of cotton cloth in a 
manufacturing establishment was a part of the realty or not. 
The case finds that all the machinery could be removed without 
any injury to the freehold. The court say, in giving their 
opinion, " It is material here to observe that an important part 
of the description is, that they were thus attached to the build- 
ing to render them stable, but that they might be removed to 
any other place without any injury to the freehold. To operate 
successfully, they must be fixed like clocks, and many other 
articles which are clearly personable and moveable. We resort 
then to the criterion established by the rules of the common 
law. Could this property be removed without injury to the free- 
hold ? The case finds this fact. This then should satisfy us." 

The court say that the fact is material and important, that 
the articles were attached to the freehold simply to render them 
sufficiently stable for the successful working of them. "Why 
was this fact material and important ? Because it showed for 
what purpose the annexation of the articles was made, that it 
was done with no design to make them a part of the realty. 
It should be observed that there was nothing in this case that 
could show that these articles were a part of the realty but the 
character of their annexation, and in order to render that suffi- 
cient to show an intent on the part of the party making it to 
constitute the articles a part of the freehold, it was necessary 
that the articles should be so attached to the realty that they 
could not be removed without damage to the building. Judge 
Church, in giving the opinion of the court, in the case of Bald- 
win v. Walker, 21 Conn., 168, remarks, "that whether the 
machinery used in a factory is a part of the realty or not, 
depends upon the manner of its connection with it." This is 
undoubtedly true in -relation to articles of that description, as 
we have seen. 

The application of these views to the case under consideration 
shows all the articles to be personal property with the exception 
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of the windlass, for they all could be removed without the least 
injury to themselves or building, and there are no other con- 
siderations that show a design to make them a part of the 
realty, unless it be the character of the articles themselves. 
They were adapted, it is true, to the uses and purposes to which 
the building was applied at the time they were attached, but 
this merely shows that they were proper subjects to be made a 
part of the realty, and not that they were intended so to be. 
If the articles had been ponderous and exceedingly difficult to 
be removed, if they had been of considerable value taken in 
connection with the building and of little value as chattels to 
be removed, if they had. been fitted to the places they occupied 
and would not be suited to any other places or building unless 
specially prepared for them, such considerations might go far 
to show that they were designed to be a part of the realty. 

In relation to the windlass, we are inclined to think, as the 
facte now appear, that it was a part of the realty. The case 
finds that the ends of it passed through and turned in timbers 
which were firmly secured to the building. It was as firmly 
attached as its nature would admit of, if it was designed ever 
so strongly to be made a part of the permanent structure. It 
could not have been removed without injury to the building 
and to the article itself. This shows that it was designed to be 
a part of the building, and there is nothing in the case that 
tends to rebut the presumption. These facts may, however, be 
disproved upon another trial and the article shown to be per- 
sonal property. 

"We, therefore, advise the Superior Court that there is mani- 
fest error in the judgment complained of, and that it be reversed. 



By the courtesy of the reporter, 
Mr. Hooker, we have been allowed to 
select the foregoing case from the 
advance sheets of his next volume. 
We are not aware that there is any- 
thing of special difficulty in it, but if 
we understand the facts, the apparatus 
in question all pertained to the same 
object, that of handling heavy animals 
in the process of being slaughtered 
and dressed for the market, and if so, 



according to the general course of the 
more recent decisions, should all have 
been treated as part of the realty, as 
between grantor and grantee certainly. 
There seems to have been no ques- 
tion that the plaintiff owned the land 
and erected the building for a slaugh- 
ter-house, and it is expressly found 
that he " put in the above-mentioned 
articles for the purpose of slaughter- 
ing, and such building and articles 
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were used for the purpose of slaugh- 
tering continuously from the time of 
the erection of the building until the 
articles were removed by the defend- 
ant." And what renders the case a 
more striking one for the plaintiff is, 
that he conveyed the land through 
one other to the defendant, and the 
defendant reconveyed it to the plain- 
tiff through one other, and that the 
conveyance was all substantially 
alike, conveying only the realty with 
the appurtenances, and making no 
other reference to any personalty or 
fixtures, and that the defendant's only 
title to the things in controversy was 
through the plaintiff's deed, and he 
is now compelled to the contention 
that his own. deed did not reconvey 
the same title which he derived under 
the plaintiff's deed, or else he must 
contend that he has acquired title to 
this property by the statute of limita- 
tions, and can now hold them against 
the plaintiff's equitable title and with- 
out an equivalent, except possibly in 
some variation in the price at the dif- 
ferent sales, which does not appear, 
but which may possibly have existed 
and have some effect upon the defend- 
ant's sense of justice in the matter, 
but which, if it existed, could not, of 
course, offset the exact law applicable 
to the facts. If the foregoing is a cor- 
rect statement .of the facts (and we 
had almost said we hope it may not 
be, but we can make nothing else of 
it), the decision is one that does not 
much commend itself to our sense of 
justice, whatever maybe said in favor 
of the necessity of coming to that con- 
clusion, in order to uphold the law. 

But it seems to us that the decision 
is one that the law will not vindicate 
any more than the sense of justice. 
It may be in conformity with local 
law of Connecticut, and if so, that is 



perhaps all that the case requires for 
its justification. And it seems by the 
court to be placed solely upon the 
ground that the things in question 
were removable "without, the least 
injury to themselves or the building 
and there are no other considerations 
that show a design to make them a 
part of the realty, unless it be the 
character of the articles themselves." 
But with all possible respect for the 
opinion of this very able court, we 
must add, and the fact that these arti- 
cles were originally placed in the build- 
ing in order to fit it for its designed 
use, and had passed as part of the 
realty by four successive conveyances of 
the realty. It seems to us nothing 
could be more conclusive than this of 
the purpose in placing these articles 
in the building, and thus suffering 
them to remain there through so many 
conveyances during a period of nearly 
twenty years. 

But this old test of determining 
what is a fixture, or part of the free- 
hold, if it ever had any force, has 
been long since effectually broken 
down and abandoned. The learned 
judge, in the foregoing opinion, names 
some very significant instances where 
portions of the realty may be removed 
without the application of force. And 
the illustrations might be carried much 
further. Window blinds, double win- 
dows, and the windows and doors 
often, may all be removed from dwel- 
lings without violence or the slightest 
injury to the articles or to the house, 
except from their absence. The same 
is true of most of the fixtures about 
gardens and lawns. And so equally 
of much of the machinery about mills 
and manufactories. That rule cannot 
be any longer maintained with any 
show of reason or plausibility. 
The modern rule, with some excep- 
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tions hereafter noted, seems to be 
based more upon the point whether 
the article in question was placed in 
the building for the purpose of com- 
pleting the building or oifurnishing it ? 
The question is whether the article is 
part of the building, or merely furni- 
ture and machinery to aid in carrying 
on the business, of living there, or of 
manufacturing, or of whatever other 
use the occupier may choose to put it 
to. The character of articles will vary 
somewhat with the taste and the 
fashion of the time. It was formerly 
supposed that the apparatus for heat- 
ing a dwelling and for producing heat 
for cooking, must be provided in the 
building itself, and as part of it. But 
upon the general use of stoves they 
were treated as part of the furniture, 
both for cooking and warming. But 
more recently matters seem to be re- 
turning to the former rule, furnaces 
and cooking-ranges being held, more 
or less, indispensable in dwellings, 
and, of course, forming portions of the 
realty. 

A brief reference to the late cases 
will sufficiently illustrate and fortify 
our position. In D'Eyncourt v, Greg- 
ory, L. R., 3 Eq., 382, Lord Bomillt, 
M. R., held that tapestry, pictures, 
impanels, frames filled with satin, 
and attached to the walls, and also, 
statues, figures, vases, and stone gar- 
den seats, purchased and placed by the 
testator, and which were essentially 
part of the house, or of the architectu- 
ral designs of the buildings or grounds, 
however fastened, were fixtures, and 
could not be removed ; but that glasses 
and pictures not in panels, not being 
part of the building, passed under the 
testator's will. But articles purchased 
by the testator, but not affixed to the 
dwelling till after the testator's de- 
cease, were not fixtures. And Lord 

Vol. XVIII— 10 



Justice Giffaed, a very learned and 
able lawyer, in the recent case of iJe 
Richards & Hill, Law Rep., 4 Ch., 
App., 630, held that where in iron 
works, the rolling-mills required a 
large number of iron rolls for their 
convenient operation, the rollers be- 
ing of different sizes, and sometimes in 
duplicate, and there were also sets of 
rolls in the mill, which had been pro- 
cured for use there, but required fur- 
ther fitting in order to be used, that 
these rolls, which had been in actual 
■use, formed a portion of the rolling- 
mill, and were, consequently, fixtures, 
as between the mortgagee of the realty 
and the assignee in bankruptcy; but 
that the other rolls were mere person- 
alty, and passed to the assignees. There 
were, also, weighing-machines sunk 
into the floor of the factory, each ma- 
chine resting on brickwork at the bot- 
tom of the hole, and the sides of the 
hole being faced with brickwork. 
These machines rested mainly by their 
own weight on the brickwork, with- 
out any fastening, and were held not 
to be fixtures. There were also im- 
bedded in the floor of the factory, 
which was covered with iron flooring- 
plates, some long iron plates, called 
" straightening plates," which were 
used for straightening bars of iron 
when drawn out of the furnace. 
These straightening plates were laid 
upon a platform of brickwork, and 
were held to be fixtures. 

The rule in regard to trade-fixtures 
we know, is made very liberal in favor 
of the tenant, in order to allow him to 
remove whatever he places upon or 
even temporarily annexes to the free- 
hold for mere convenient use, as was 
said by Kelly, Ch. B., in Climie v. 
Wood. Law Rep., 3 Exch., 257. But 
in favor of the grantee or mortgagee, 
these trade-fixtures are held to pass, 
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as in the case last cited, where a steam 
engine and boiler, placed in a manu- 
factory by the mortgagor before the 
execution of the mortgage, for the con- 
venience of carrying on his business, 
the engine being screwed down to 
some thick planks which lay upon the 
ground, and the boiler fixed in brick- 
work, and it was held to have passed 
under the deed as a fixture which the 
grantor could not remove. The same 
rule was extended to trade-fixtures of 
a similar character annexed to pre- 
mises in a similar mode, and some of 
it not fastened at all, by the mortga- 
gor and his partner, after the execu- 
tion of the mortgage, to enable them 
the more conveniently to carry on 
their business, in Cullwick v. Swin- 
dell, Law Rep., 3 Eq., 249. And in 
Walmsley v. Milne, 7 C. B., N. S., 115 ; 
S. C, 6 Jur., N. S., 125, where the 
mortgagor, after the execution of the 
mortgage, had erected for the more 
convenient use of the premises in his 
business of an innkeeper, brewer, and 
bath proprietor, a steam engine and 



boiler, a hay-cutter, malt-mill or corn- 
crusher, and a pair of grinding-stones, 
which were not so fastened but that 
they could be removed without injury 
to themselves or the brewery, and 
all being subservient to the business 
of the mortgagor, it was held that 
these erections became fixtures, and 
passed to the assignee of the mort- 
gagee. 

We do not see how the defendant 
in the previous case can claim to stand 
in any other condition than a grantor 
or mortgagor. If he is, in form, a 
tenant, that must be subject to his 
higher position of grantor. And he 
has no claim to treat these articles as 
trade-fixtures, not being placed there 
by himself, or by any one as tenant, 
but by the plaintiff, as owner of the 
freehold, and so held by all the subse- 
quent owners of the land. It does 
really seem that the defendant has 
not much ground to stand upon, un- 
less the peculiarities of the law of that 
state may afford him some counte- 
nance. I. F. R. 



Court of Chancery of New Jersey. 

ELISHA RUCKMAN v. BENJAMIN W. KING. 
BENJAMIN W. KING v. ELISHA RUCKMAN. 

In general, time is not of the essence of a contract to sell land, but it may 
be made so either by the contract itself or by the nature of the subject matter, 
or by express notice requiring the contract to be fulfilled or rescinded within 
a reasonable time stated. 

Parol evidence is admissible to show that at the making of the contract time 
was considered of the essence of it. 

A stipulation to convey on receiving certain payments and mortgage "at the 
time and in the manner mentioned," is not sufficient in itself to make time of 
the essenoe of the contract, but under the circumstances of this case they are 
held sufficient, 

A contract to convey lands described, " and also two lots of land situate in 
Hackensack township," at a specified price per acre for the whole, is too uncer- 
tain to enable a court of equity to decree specific performance. 



